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INTRODUCTION 

This guide is designed for District Licensing Committee (DLC) members and chairs. 

DLCs are central to the licensing regime and the chairs and members of DLCs must 
have a good working knowledge of the legislation and associated case law. The Sale 
and Supply of Alcohol Act 2012, and its predecessor The Sale of Liquor Act 1989, 
have similarities and in some cases case law relating to the previous Act remains 
relevant and is drawn upon by the Alcohol Regulatory and Licensing Authority (the 
Authority).  

The importance that the Authority places on case law to underpin its decisions and 
bring a sense of continuity to the licensing regime becomes apparent when the 
decisions are read. This continuity is called ‘precedent’ and is one of the major 
influences in law. 

The cases cited in this guide are those that have been used by the former Liquor 
Licensing Authority, and the new Alcohol Regulatory and Licensing Authority (the 
Authority) as well as the Court of Appeal and High Court. 

This guide covers most of the topics a DLC may have to deal with and points to 
precedent setting cases relevant to those topics to assist DLCs make decisions that 
follow ‘good law’ principles.   

THE PRINCIPLES OF DECISION MAKING. 

The decision must be within a power properly conferred under an Act of Parliament 
on the decision-maker. 

A decision-maker must consider all matters that are relevant to the making of the 
decision and not take into account matters that are not relevant to the making of the 
decision. 

A decision-maker must not make a decision or exercise a power or discretion in bad 
faith or for an improper purpose. 

A decision-maker must ensure that findings of fact are based on evidence. 

Decisions must be reasonable. 

Those who may be affected by a decision must be accorded procedural fairness. 
This includes the principles of natural justice. 

In summary, when making decisions, a DLC must first ensure that its decisions are 
legal and secondly that they are reasonable. If these two principles are applied then 
the DLC will have a good basis for its decision. 
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INTERPRETING LEGISLATION 

There may be times when DLCs will be required to make a decision based on how 
sections of the Act are interpreted. This may include what the words mean, what the 
section means and how they should be applied. 

There is usually clear guidance from case law regarding most matters but with any 
new legislation there will be times when the wording of the Act is the only guide. 

The webpage of the Legislative Advisory Committee has a useful chapter on 
interpreting legislation.  

There are a number of terms used in this guide that need defining: 

Case law:  Legal principles enunciated and embodied in judicial decisions that are 
derived from the application of particular areas of law to the facts of individual 
cases.1 

Precedent: In common law legal systems, a precedent or authority is a principle or 
rule established in a previous legal case that is either binding on or persuasive for a 
court or other tribunal when deciding subsequent cases with similar issues or facts. 
The general principle in common law legal systems is that similar cases should be 
decided in a way that gives similar and predictable outcomes, and the principle of 
precedent is the mechanism by which that goal is attained. 2 

Stare decisis: is a legal principle by which judges are obliged to respect the 
precedent established by prior decisions. The words originate from the phrasing of 
the principle in the Latin maxim Stare decisis et non quieta movere: "to stand by 
decisions and not disturb the undisturbed."[2] In a legal context, this is understood to 
mean that courts should generally abide by precedent and not disturb settled 
matters.3 

When making a decision on matters that come before a DLC, either as a quorum of 
one making the decision ‘on the papers’ or as a quorum of three at a public hearing, 
the evaluation of each case should be guided by the criteria as set out in s.105 and 
s.106 of the Act. The precedents will be the guide to how these are viewed. 

                                            
1 Copyright © 1981-2005 by Gerald N. Hill and Kathleen T. Hill. All Right reserved. 
2 West's Encyclopaedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc. All rights 
reserved. 
3 West's Encyclopaedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc. All rights 
reserved. 
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ACCESSING CASE LAW. 

New Zealand Legal Information Institute has databases for Liquor Licensing 
Authority decisions up until 21 December 2012 and for Alcohol Regulatory and 
Licensing Authority decisions from 2013. 

HOW THIS GUIDE WORKS: 

Under each heading are brief comments that point to some noteworthy decisions 
that cover the subject matter. 

Within these comments are links to relevant decisions. These in turn will refer to 
other cases that the Authority has cited as precedents. 

Absence of opposition from reporting agencies, but objections received 
from members of the public 
The case of British Isles Inn Limited NZLLA PH 406/2006 is often quoted by the 
Authority when dealing with objections from the public but where there is no 
opposition from the agencies. At para [39] this is explained.  “… that in the absence of 
unfavourable comments from the reporting agencies, we are unlikely to be persuaded 
that an applicant is unsuitable.” 
Adjournments 

Adjournment of proceedings to allow change in directorate and ability to 
prove suitability to all parties 

The Authority in the decision of Village Views Limited (‘Oak n Dice’) NZARLA PH 
509-510/2014 adjourned the hearing to its next sitting in Christchurch so the 
applicant could change the company structure so that suitability issues could be 
satisfied. (Para [4]) 

Adjournment for training by the inspector 
In the decision of Shehan v Crawford Grierson Hospitality Limited [2014] NZARLA 
PH 916-917, the Authority adjourned the enforcement proceedings for six months to 
allow the respondent to undergo training regarding its “statutory responsibilities” 
under the Act. 

[7] The licensee failed a controlled purchase operation in 2012. It was 
apparent from the evidence given by Mr Bayliss for the licensee and the first 
respondent that both respondents do not understand their respective 
obligations in terms of s.214 of the Act. Mr Bayliss admitted that there had 
been a systemic failure but he did not understand the nature of the failure. If 
the provisions of s.214 of the Act had been adhered to and the second 
respondent had not left the bar then the incident would not have occurred.  

[8] Both the respondents need education so that in the future they will 
understand their statutory responsibilities. The Inspector is happy to provide 
this and to monitor the premises to make sure the provisions of s.214 of the 
Act are adhered to.  
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[9] In these circumstances each application is adjourned for six months in 
accordance with s.280 (6) and s.285 (6) of the Act respectively. Unless the 
Inspector advises the Authority before the expiration of six months of the 
date of this decision that he is not satisfied that each respondent 
understands their statutory responsibilities, no order will be made in respect 
of each application. Further, neither application will incur a negative holding 
in terms of s.288 of the Act. However, if the Inspector advises the Authority 
that he is not satisfied that the terms of this decision have been adhered to 
then the application will be set down for a further hearing before the 
Authority.  

Adjournment to allow sale of premises 
The Authority adjourned a matter a number of times for various reasons and also 
refused an adjournment in the decision of Radich v Empire Entertainment Limited 
[2016] NZARLA 171.  

Advertising- breach s.237 
In the first decision relating to a breach of s.237, the Authority suspended the off-
licence for 3 days. The licensee had advertised leading people to believe that the 
price is 25% or more than its ordinary price. Mole v General Distributors Limited - 
Countdown Cumberland Street [2015] NZARLA 500. 

Advice from Authority about decisions and appeals 
In the decision of the Authority Mangere-Otahuhu Local Board v Level Eighteen 
Limited NZARLA PH 627-628/2014, the Authority gave some guidance [para 37] as 
to how DLCs should frame their decisions and also outlined the appeal process. 

Also see High Court ruling in Joban Enterprise.  

Agents acting for applicants 
The Authority has often allowed ‘agents’ to appear for applicants in matters set 
before it. The agent seeks leave of the Chair to appear. In a recent High Court 
decision this practice was examined. The Grand Hotel Awaroa Limited v McElrlean 
on behalf of Police CIV-2015-404-2483 [2015] NZHC 269 

Agreed facts and suspension periods 
As is often the case, agencies present to the Authority an agreed facts and 
suspension period. This is usually after a failed controlled purchase operation or 
after other breaches of the Act have been found. The Authority has recently set 
some matters down for public hearings. In the matter of William Russell Johnson & 
Judith Anne Johnson [2015] NZARLA PH 322-325, the Authority heard the matter 
and suspended the licences for 3 days instead of the ‘agreed’ 2 days. This could be 
seen as an indication that agencies need to be mindful that this is a new Act. 

Amenity and good order, design and layout 
The decision of the Authority, ‘Liquor 2 Go’ [2013] NZARLA 920, speaks to good 
order, design and layout. 
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The decision of Tony’s Liquor Upper Hutt Limited [2014] NZARLA PH 171 addresses 
good order and amenity even though it was an application under the Sale of liquor 
Act 1989. Due to the application being dated October 2013, s.407 of the Sale and 
Supply of Alcohol Act 2012 applies and, therefore, the criteria in ss.105 and 106 of 
that Act apply. At paragraph [18] onwards the Authority discussed the sections along 
with proliferation, density and the onus on the applicant to address the issues. 
Research and other cases are cited. 

In Pangotra Holdings (Palmerston North) Limited [2014] NZARLA PH 228 paragraph 
[12], the Authority addressed the issues of order and amenity and granted a licence, 
but with conditions of an increase in staff at specific times to alleviate concerns. 

In Wino NZ Limited [2014] NZARLA PH 228, the licence was granted even though 
there were four objectors. Amenity and good order was discussed but most of the 
issues were dealt with through amended hours. 

More cases speaking to the issue of order and amenity are cited below. 

Barcode [2013] NZARLA 1214 (19 December 2013) 

Liquor 2 Go [2013] NZARLA 920 (24 September 2013) 

McCashin's Brewery [2013] NZARLA 1047 (1 November 2013)  

Appeals of DLC decision 
The Authority, in its decision Te Korowai O Ngaruahine Trust v Pangotra Holdings 
(Taumarunui) Limited [2015] NZARLA 501, set out the criteria for an appeal. It stated 
that introducing a ground of appeal on the morning of the hearing breached s.154. It 
also stated that objectors to the application before the DLC should make sure that 
they present as good a case as it can as the DLC will have the advantage of hearing 
the evidence at first instance. The Authority upheld the DLC decision. 

Applications received without certificate of compliance under Building 
Code 
The authority granted a waiver to the applicant in its decision NZ LNQ Limited 
NZARLA 229/2014 and stated 

[4] [b] - The application was not complete. It failed to comply with 
s.9(1)(e) of the Sale of Liquor Act 1989 as at the time of filing there was 
no certificate by the Local Authority that the proposed use of the 
premises met the requirements of the Building Code. Technically, 
therefore, it was not an application. Nevertheless, this situation 
frequently arises and the Authority considers that it was correct to treat 
the application as a valid application, merely noting that before any 
licence could issue an appropriate Building Certificate would be 
required. The Authority appreciates that s.9 (1)(e) is impractical as 
frequently an applicant is not prepared to complete a building until it 
knows whether or not a licence will be granted. Plainly the situation 
qualifies for a waiver in terms of s.111 of the Act.  
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Application forms – accurate information 
In the decision Pangotra Holdings (Palmerston North) Limited v Sargent [2016] 
NZARLA 73, the Authority at para [19] that application forms should be accurate. An 
inaccurate or misleading application may lead a potential objector not to pursue 
objection rights or result in an unnecessary objection being lodged. 

Bankruptcy and liquidation 
The most cited authority in regard to liquidation and bankruptcy is Bentleys Café and 
Bar Limited (in liquidation) NZLLA 500/97. This is quoted in a 2010 decision Suckling 
v Opium NZ Limited NZLLA PH 77/2010, at paragraph [4]. 

Case law subjects – the criteria for issue of licences – ‘the evaluative 
approach’ 
One of the most quoted cases in relation to the type of inquiry required by a judicial 
body when making a decision regarding a licence to sell and supply alcohol is the 
High Court decision of Otara-Papatoetoe Local Board v Joban Enterprises Ltd [2012] 
NZHC 1406; NZAR 717. This is usually quoted as the ‘Joban’ case. In the case 
Heath J sets out the ‘evaluative approach’ at paragraph [31]. 

Certificates under s.100 (f) – RMA and Building Act 
In the decision The Stables [2015] NZARLA 368, the Authority stated that it that as 
there was no valid certificate confirming that the property meets the requirements of 
the building code the application must be declined. Various authorities are quoted to 
support this. 

Club Licence – guests  
The Authority made quite clear, in its decision Sheehan v Napier Returned and 
Services' Association Incorporated [2015] NZARLA 553, the requirements clubs 
must adhere to regarding visitors and non-club members. 

Compliance with SSAA  
The Authority signalled to the applicant in Peter Timbs Meats Limited NZARLA PH 
500/2014 that the premises more likely than not is precluded from holding an off-
licence. The Authority quotes case law relating to Le Traiteeur and C H & D L 
Properties v Christchurch District Licensing Agency CIV 2009-409-002006, relating 
to similar issues. 

The licence was renewed for two years to allow changes to be made to the business. 
The Authority stated that refusing renewal would be unreasonable in terms of s.4 of 
the Act as there were no liquor abuse issues.  

Conveyance/party buses 
The principles of licensing a conveyance are outlined in the Authority’s decision, 
Parode Charter and Diving Limited, NZLLA PH 490/2005, from paragraph [25] 
onwards. 
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In regard to the licensing of buses, four decisions have been cited. Some to the 
granting of licenses (full and specials) for ‘pub crawl’ type operations. 

The decisions cited are: 

Oddballs Adventure Tours Limited [2010] NZLLA 1541-1545. 

Ultimate Party Bus [2011] NZLLA 1080 

Alan Marshall NZLLA PH 1801/2008 

PC Tech Limited [2011] NZLLA PH 808 

Correcting a mistake in a decision 
The Alcohol Regulatory and Licensing Authority does make the occasional error. 
These are corrected by means of a ‘corrigendum’. 

The following is an example of how this is set out. Penoy Spirts Limited [2014] 
NZARLA PH 697  

Days and hours 
In Fantame Liquor Store [2012] NZLLA 570, a renewal of an off-licence was sought. 
There were a large number of objectors and the hours of the premises were 
curtailed. At paragraph [29] the reasons are given and relevant cases cited. 

Decisions – renewal decisions when there is ‘opposition’ from an 
agency 

Setting out your decisions 
There is good reason to make sure any decisions written by a DLC are numbered. It 
makes it much easier for those who may appeal, and those who hear an appeal, to 
refer to specific paragraphs in any submissions or subsequent decisions. In 
Pangotra Holdings (Palmerston North) Limited v Sargent [2016] NZARLA 73, the 
Authority at para [4] mentioned this. 

 The ‘balancing act’, weighing suitability against all the criteria 
The decision of the Authority, Dickerson v Sheehan [2016] NZARLA 170, in which an 
applicant for a manager’s certificate appealed against a DLC decision to refuse the 
grant of a manager’s certificate. The Authority outlined the matters which must be 
considered when making a decision. A number of matters were canvased, failure to 
renew, suitability versus all other criteria and the balancing act which must take 
place when coming to a decision. The appeal was allowed, the decision of the DLC 
was reversed and the certificate issued. 
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Weighing any decision against the object of the Act  
In the decision of Pangotra Holdings (Palmerston North) Limited v Sargent [2016] 
NZARLA 73, the Authority reiterated the need to weigh all criteria against the object 
of the Act this includes the need to undertake an evaluative exercise. 

S.134 of the Sale and Supply of Alcohol Act 2012 is discussed in the appeal decision 
Medical Officer of Health v Albany Food Warehouse Limited [2014] NZARLA 847. 

In the decision, the Authority discussed s.134 regarding a renewal of an off-licence 
where the Medical Officer of Health had opposed the application on the grounds that 
the layout offended against s.112 of the Act but did not wish to present at a hearing. 

The DLC noted the opposition and issued the decision ‘on the papers’. 

The preliminary questions asked by the Authority were: 

1. Was there a valid decision? 
2. Status of the appellant. 

The answer to question 1 was that the decision was not valid and for question 2, no 
valid decision means nothing to appeal, therefore, no appellant. 

Determining whether a store is a grocery or a dairy 
In the decision of Saurin Kalyabhai Gandhi NZARLA 429/2014, the Authority heard 
an application for an off-licence for a grocery store. The application was refused on 
the grounds that the premises ‘looked like’ a dairy. A number of relevant cases were 
cited in the decision. 

Disclosure/natural justice 
The decision of Challenge Enterprises ‘The Mix’ NZARLA PH 1107/2013 at 
paragraph [22] onwards gives the Authority’s guidelines on disclosure by the 
agencies and the underlying principle of ‘Natural Justice’ and how it underpins the 
hearing process. 

Evidence received in hearings 
A decision by the Authority, where a DLC decision was appealed by the applicant for 
an off-licence after it was refused, outlined some of the points regarding evidence 
and weight given to evidence. 

The decision Masterton Liquor Limited [2014] NZARLA PH 881 at para [11] stated; 

[11] In terms of s.207 of the Act the DLC was entitled to receive as 
evidence such information as in its opinion would assist it to deal 
effectively with the application, notwithstanding that such information 
might not be admissible in a Court of law. Notwithstanding some of the 
emotive evidence given by Dr Palmer (which the DLC largely ignored), 
the DLC did accept that there was sufficient evidence for it to reach the 
conclusion that it did. In these circumstances there was an obligation on 
the appellant at the hearing before the DLC to satisfy the DLC that the 
amenity and good order of the locality would not be likely to be reduced, 
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to more than a minor extent, by the effects of the issue of the licence, 
having regard to the number of premises for which licences were 
already held. Hari Om (2013) Limited and Tony’s Liquor (Upper Hutt) 
Limited (supra) both indicate that an applicant must prove its case. 
Even if this proposition is incorrect (and this is not accepted by the 
Authority), at the hearing before the DLC the evidence adduced by the 
respondents led to the inevitable conclusion that the DLC reached. The 
appellant failed to counter that evidence to any significant degree, either 
because it had failed to undertake appropriate research or because 
such evidence was not available.  

 
The appeal was dismissed. The decision reinforces the requirement of DLCs to 
weigh evidence correctly and place it in the light of the criteria for the particular 
application it is hearing. 

Food - complying with condition of licence s.53 
The decision Stevens v Surreal Bar Limited [2016] NZARLA 82 shows the attitude of 
the Authority in relation to adhering to the requirements of s.53 regarding the 
availability of food on the premises. 

Hearing process 
Plans sent to the Secretary of the Authority after hearing to show the defined area, 
Marina Thai Restaurant Ltd NZARLA PH 243/2014. 

Hours of trade - renewal 
In the decision of the Authority My Noodle Limited [2007] NZLLA 1064, (paragraph 
[52] onwards) the question of altering trading hours at renewal was thoroughly 
covered. This was upheld in the Court of Appeal. 

Inability to communicate in English 
The Liquor Licensing Authority (LLA) stated, in its decision of Lim [2005] NZLLA PH 
887/205 at paragraph [8] onwards, the position it took regarding the inability of 
applicants who are unable to communicate with patrons in English. 

[9] If a manager is unable to communicate with the patrons in the English 
language, or with representatives from the enforcement agencies, then there is 
no way that we can be satisfied that the provisions of the Act, (in particular 
relating to sales to prohibited persons), will be respected and complied with. 

Intoxication  
In a recent decision of Haven Holdings Limited [2015] NZARLA PH 298-300, the 
Authority made it quite clear that ‘observable’ signs of intoxication must be adduced 
as evidence. Relying solely on the result of an evidential breath test result is not 
sufficient. Paragraph [21] onwards including reference to the SCAB (Speech, 
Coordination, Appearance and Behaviour) tool. Intoxication needs to be 
distinguished from behaviour that could be attributable in part to shock.  



 
 

14 
Case Law Companion – last updated June 2016 

This was confirmed in the decision Dalziell-Kernohan v Young [2016] NZARLA 226 
where Police evidence was insufficient to prove the case and no orders were made. 
Time delays would have also been a factor if the breaches were proved. No 
suspension would have been entered. 

Intoxication - sale to intoxicated persons 
The decision of the Authority in the decision Dalziell-Kernohan v General Distributors 
Limited [2015] NZARLA 370, the Authority suspended the off-licence after the sale of 
Alcohol to an intoxicated customer was made. The decision was appealed to the 
High Court but was dismissed. General Distributors Limited v Police [2015] NZHC 
2836 

Knowledge of the locality by applicants – off-licence 
The decision, Pangotra Holdings (Palmerston North) Limited v Sargent [2016] 
NZARLA 73, supported the view that knowledge of the locality (and lack of 
consultation) is an important part of the evaluation of the applicant’s suitability, para 
[24]. 

Lack of cooperation with the agencies - managers and licensees 
The decision of Frith [2005] PH 591/2005 gives a clear guide on the importance 
placed by the Authority on cooperation with the reporting agencies. In it, the 
Authority cites a number of other important decisions in relation to the suitability of 
managers such as D J Enterprises, D T Hayford and NBT Limited. 

The decision of the Authority in Willets v Hayes and Hayes [2007] NZLLA PH 
1249/2010, at paragraph [60], speaks clearly to the same criteria and the object of 
the amendments to the Act in 1999. 

[60] As the Authority has previously reiterated, there is an important matter of 
principle here so far as General Manager’s Certificates are concerned. When 
Parliament passed the Sale of Liquor Amendment Act 1999, it amended s.115 to 
increase the obligations and responsibilities of managers. The reasoning behind the 
amendment was to raise the standards of those charged with the responsibility of 
supplying liquor to the public. The expectation was that management of licensed 
premises would be conducted only by persons of integrity, committed to supervising 
the sale and supply of liquor. The ultimate aim was to achieve the Act’s objective of 
reducing the incidence of liquor abuse. 

Licences – conditions 

Relevancy of conditions 
On appeal the Authority altered the wording of a condition place on an off licence by 
a DLC at renewal. Another condition was deleted as it was deemed to be 
unnecessary. (Choice Liquor Mart Limited v Tagaloa [2016] NZARLA 128) 
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Arbitrary conditions with no hearing 
In the decision of I S Dhillon NZARLA 915/2014, an appeal to the Authority by an 
applicant for an off licence, the Authority commented on the unilateral decision by 
the DLC to impose a restricted designation when a supervised was sought by the 
application. No hearing was held, and no opportunity was given to comment on the 
DLC’s proposal as the DLC decided the matter ‘on the papers’. The Authority 
modified the decision of the DLC by altering the condition pertaining to the premises 
from “restricted” to “supervised”. 

 Designating supervised areas – off-licence on tavern on-licence 
The Authority upheld an appeal by the Inspector where a supervised designation had 
been placed on a licence where an off-licence was applied for and where an on-
licence (Tavern style) already existed. The wrong section was used to apply the 
designation. (Davison v BBC Welles Limited [2016] NZARLA 69) 

 Restricting types of alcohol 
In the same decision as above, Davison v BBC Welles Limited [2016] NZARLA 69, 
the Authority dismissed the appeal against a DLC decision to limit the type of alcohol 
which could be sold under the off-licence to craft beer only. The Authority stated that 
any applicant for any licence is constrained by the terms of its application. It is not 
entitled to more than it asked for.  

 Licensing different areas 
Davison v The Victoria Neighborhood Association Incorporated [2016] 
NZARLA 71 

Variation of conditions 
In an ‘on the papers’ decision, after an application by Police for suspension and 
variation of the licence, the Authority varied the conditions of an on-licence, by 
consent, to remove one day from the licence (NZ Racing Cup Day) so that the holder 
would be required to hold a special licence on that day. Precedent was cited in the 
decision. The decision was confirmation of a memorandum submitted by the parties. 
The Authority commented on the conciliatory and pragmatic resolution. (Canterbury 
Jockey Club Incorporated [2016] NZARLA 130) 

Licences a privilege, not a right 
Holland J said in Hayford v Christchurch District Licensing Agency (HC Christchurch 
AP 201/92, 3/12/93) on the question of suitability: 

"A holder of a liquor licence under the Sale of Liquor Act 1989 is 
granted a privilege. It entitles him to sell liquor when others are not 
entitled to do so." 
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Licences – on-licence renewals for tastings where off-licence is not 
considered valid 
In an appeal hearing relating to a DLC decision to refuse the renewal of an on-
licence, Waiheke Wine Centre (2011) Limited v Radich [2016] NZARLA 175, the 
Authority stated that it believed that the DLC and the Inspector’s report proceeded 
from an examination of the off-licence, in respect of which clause of s.32 it had been 
issued under, and that this approach was wrong in principle. The application was 
whether or not the on-licence should be renewed. The off-licence already exists and 
the issue around it is irrelevant. The Authority went onto consider the s.32 matters 
and then reversed the DLC decision and allowed the renewal.  

Managers 

Manager Certificates - must be in industry 
It has long been the status quo that a manager must be in the hospitality industry to 
qualify for a manager’s certificate. This was confirmed in the decision of the LLA, 
NZLLA PH 973/2008 at paragraph [3] onward.  

The above decision was expanded on and reference made to the original decision 
quoted in McLean NZLLA PH 318/2009 at paragraph [1] onwards. 

Managers - inappropriately appointed or not qualified to be acting or 
temporary managers 

The Authority stated in its decision Miklos v Three Stone Entertainment Limited 
[2015] NZARLA 383 that failing to properly appoint managers was an issue and that 
offenders could expect to be dealt with firmly. 

Mangers certificates - convictions - suitability - applications for 
suspension/cancellation 

In the decision of Dallas Kerry Wilson [2015] NZARLA PH 198, the Authority 
suspended the applicant’s certificate for a period of eight weeks and canvassed the 
renewal period for the upcoming renewal. Mr Wilson agreed to a truncated renewal 
period of one year. The facts of the case included one incident but with multiple 
offences including driving with excess breath alcohol, resisting arrest and refusing to 
accompany for an evidential breath test. 

Certificate cancellation - multiple CPO failures, lack of knowledge of 
responsibilities and unconvincing witness 

The Authority cancelled the manager’s certificate of the respondent after his 
appearance before them, quoting “appalling situation” and “no redeeming features of 
last sale”. Sargent v Metropolitan Restaurant & Bar [2016] NZARLA 214 
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Manager opposed application due to convictions - DLC decision to grant 
certificate reversed on appeal by Police 

In the decision Police v Manson [2015] NZARLA 590, the Authority reversed the 
decision of the DLC to grant the application. There was no departure from principles 
set out in G L Osborne NZLLA 2388/95. 

Manager decisions - evaluative exercise and criteria, truncated renewal 
period and relevant factors regarding suitability 

The Authority covered all of the above subjects in the appeal decision of a DLC 
decision to refuse to renew a manager’s certificate. Markovski v Ziell-Kernohan 
[2016] NZARLA 118. An unacceptable delay had occurred as well which the 
Authority stated added to the injustice. 

Manager’s certificate holders and drugs (cannabis) 
In the decision Tyson James Mulvihill [2015] NZARLA 319, the Authority confirmed 
its stance on the use of drugs by managers and cancelled the certificate on 
application by the Police. 

Managers - decisions (Indication of stand down period) 
The Authority, in its decision to dismiss an appeal of a DLC decision to refuse a 
manager’s certificate, stated that the DLC should have given an indication to the 
applicant of the length of the stand down period which should be served before a 
new application would be considered. In Doherty v Police [2016] NZARLA 50, the 
Authority also mentioned that the facts of the case should be considered. In this case 
the applicant was discharged without conviction and therefore the Authority stated, 
the stand down period should be less than those referred to in Osborne. 

Managers’ certificates – convictions/suitability 
The Authority, for quite some time now, has used the GL Osborne decision as a 
guide to how long an applicant should be stood down after a conviction. At 
paragraph [14] of the 2014 decision, of Cory Jason Tiari Miller NZARLA PH 
343/2014, the Authority reiterated this.  

In a 2014 decision of the Authority the applicant was granted a renewal, 
notwithstanding he had been convicted of an alcohol-related offence. The renewal 
was for a truncated period. Nathan George Hesp [2014] NZARLA PH 210 paragraph 
[6] cited Re Marx NZLLA 946/97. 

For any offence occurring or involving or arising from conduct on licensed 
premises; relating to or involving the use or abuse of drugs or liquor.” 

In the decision of the Authority Sukhdev Singh NZARLA 405/2014, the 
Authority refused an application for the renewal of a manager’s certificate on 
the grounds that he had not disclosed the Authority’s decisions that related to 
his unsuitability and due to direct evidence from Police about the reporting of 
his stolen vehicle, which appeared not to be stolen. Page vs Police 
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Christchurch HC AP 84/98 was quoted re the onus is on the applicant to 
prove they are suitable. 

Managers – non-appearance at hearing for new certificate 
It has been the policy of the Authority that if a matter has been sent to them for 
determination and the parties fail to appear then the applications are refused. 

https://forms.justice.govt.nz/search/Documents/ARLA/arla_DECN_74205591/ARLA_
FULL.pdf 

https://forms.justice.govt.nz/search/Documents/ARLA/arla_DECN_74206668/ARLA_
FULL.pdf 

Managers- shortened renewal 
The Authority addressed the issue of a suspension application and the renewal of a 
manager’s certificate in its decision Kyne v Evans [2016] NZARLA 6. The certificate 
was suspended but was renewed for a shortened period due to the issues raised in 
the suspension application. The applicant was not in the industry but was seeking to 
re-enter the industry. The certificate was renewed for 12 months. 

Shortened renewal after suspension as well as conditional upon 
certificate from alcohol and drug counsellor before next renewal 
application 

The Authority, after agreement was reached between the parties, suspended the 
certificate of a manger for 60 days (second suspension) and renewed the certificate 
for a truncated period. It also advised that the manager would require a certificate 
from an alcohol abuse counsellor to be presented to the Inspector before the 
certificate becomes due for further renewal otherwise the certificate was unlikely to 
be renewed. (Kyne v Hargrave [2016] NZARLA 163) 

Managers’ undertakings – how they are written into a decision 
It is acknowledged by the Authority that a manager’s certificate can either be granted 
or refused. Conditions cannot be placed on the certificate. The use of ‘undertakings’ 
has been the accepted practice for some time to allow some sort of controls to be 
placed on some managers. 

In the decision Sam Richard Williams [2014] PH 698, an application for a manager’s 
certificate the following paragraph was used: 

[5] Accordingly the application is granted subject to an undertaking that the 
manager’s certificate will be used by the applicant only in the course of his 
employment with Progressive Enterprises Limited or such other employer as 
is approved in writing by the Inspector.  

Undertakings at renewal of certificate 
The Authority in its decision of Kaywin Sinclair [2015] NZARLA 122 agreed to deal 
with the matter ‘on the papers’ provided that the applicant agreed to make an 
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undertaking. This confirms the practice, which has been adopted by the Authority 
over the years, but which is not mentioned in the Act or regulations. 

New off-licence (opposed) – criteria ss.105 and 106 
In the decision of Venus NZ Limited-(“Bow Street Liquor”) [2014] NZARLA PH 762, 
there were a number of issues for the Authority to determine. 

One of those issues was a large number of public objectors. Police did not oppose 
the application but the Authority took them to task at para [5]: 

[5] The Police did not oppose the application. There was no obligation 
for them to do so. However, in terms of the dicta in Otara-Papatoetoe 
Local Board v Joban Enterprises Limited CIV 2011-404-007930; [2012] 
NZHC 1406, it would have been helpful if the Police had filed a report to 
ensure that there are no community concerns of the type raised in this 
case, and to provide some basis on which the Authority can act in 
determining whether the grant of a licence will meet the statutory object.  

The Medical Officer of Health’s report was filed after the 15 day period set for 
reporting and no waiver was sought. The Authority indicated that it would not have 
been granted a waiver in any event. The Inspector called the Medical Officer of 
Health as a witness. Only one objector out of 64 appeared. 

The Authority refused the grant of the licence and covered the criteria as set out in 
the Act. It reaffirmed its interpretation of s.4, the object of the Act. The conclusion at 
para [47] states: 

[47] Having considered the evidence in relation to the criteria specified 
in ss.105 and 106 of the Sale and Supply of Alcohol Act 2012, the 
Authority then stands back to ascertain if the evidence in its totality 
satisfies it that the object contained in s.4 of the Sale and Supply of 
Alcohol Act 2012 can be achieved by the grant of this application. On 
this basis the Authority concludes that the object of the Act cannot be 
achieved by the grant of this application.  

[48] In these circumstances, the application is refused. 

Noise issues 
The issue of noise complaints and the inability, or lack of management of noise has 
been well canvassed by the Authority for many years. It is often brought up as an 
issue at renewal. The principles expressed in the LLA decision of Paihia Saltwater 
[2001] Limited NZLLA PH 391/2001 are most often cited in this regard. (See 
paragraph [25] onwards). 

Barcode [2013] NZARLA 1214 is also relevant when looking at noise under the new 
Act. 

The Authority in the decision of Richweaz Limited NZARLA PH 487/2014 accepted 
an undertaking by the director, para [4]. 
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[4] As a result Mr Dear provided the Authority with the following undertaking:  

I Richard Anthony William Dear as sole director of Richweaz Limited 
undertake on behalf of Richweaz Limited that Richweaz Limited will 
instruct an acoustics engineer (as recommended by the Inspector) to 
monitor and assess noise emanating from the licensed premises 
known as “Snafu Bar and Restaurant”. This will be done by 20 August 
2014. Upon the receipt of the engineer’s report, Richweaz Limited will 
immediately carry out and implement the engineer’s reasonable 
recommendations. 

This undertaking, as well as a reduced renewal period, was the result of the hearing 
where noise issues were accepted by the applicant. A ‘one-way door’ was already a 
condition of the licence. 

In another decision regarding objections at renewal regarding noise, undertakings 
were given and the application granted with the undertakings written into the 
decision.  

The decision is Kelvin Graeme Long and Rochelle Kathleen Evers [2014] NZARLA 
PH 755. 

Non-appearance by applicants - licence/manager’s certificate refused 
In a renewal decision by the Authority, the applicant did not turn up to support their 
application. The application was refused. Groper Garage [2015] NZARLA 327. In an 
application for a manager’s certificate which was opposed, the applicant failed to 
appear. The application was refused. McGeorge [2015] NZARLA 328. 

Object of the Act  
The definition of the object of the Act in the Penoy and Venus  decisions were 
reinforced by the High Court in Linwood Food Bar Limited CIV-2014-409-
000562[2014] NZHC 2980. 

Perceived unfairness by licensee vastly outweighed by need to comply 
with object 

In the decision Hamblett v Kalpana Limited [2016] NZARLA 132, the Authority 
reiterated comments from their decision in Surreal Bar Limited [2014] NZARLA 766 
at para [14] where it stated:  

With that statutory object governing the way in which the provisions of the 
statute are to be policed, any unfairness perceived by the licensee is vastly 
outweighed by the need to comply with the Act’s object. The object is much 
stricter than that in the Sale of Liquor Act 1989. As a result the enforcement 
agencies are enjoined to take a hard line on potential alcohol-related harm. 
Licensees, now must institute whatever measures are needed so that they 
can comply with the new statutory regime. 

The licence in the case of Kalpana was suspended for 14 days as it was a second 
breach of the Act. 
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In the decision of Penoy Spirits Limited [2014] NZARA PH 697, the Authority gave its 
interpretation of the definition of the object of the Act at para [18] and [19]. 

[18] The Authority’s opinion as to the application of s.36 (3)(a) to the 
proposal is reinforced upon a consideration of the object of the Sale and 
Supply of Alcohol Act 2012. S. 4 sets out the object. Inter alia it reads:  

The object of this Act is that―  

(a) The sale, supply, and consumption of alcohol should be undertaken 
safely and responsibly; and  

(b) The harm caused by the excessive or inappropriate consumption of 
alcohol should be minimised.  

[19] In this case, the statutory perceived harm is contained in s.36(3)(b) 
of the Sale of Liquor Act 1989 (and repeated in s.36(a) of the Sale and 
Supply of Alcohol Act 2012). Obviously, there is a concern (expressed 
in the statutes) that persons who are able to purchase alcohol in 
conjunction with petrol or motor fuel may have a propensity to drive 
whilst alcohol impaired. Alcohol impaired driving leads to crime, injury 
and possibly death. This is the very harm envisaged in s.4 of the Sale 
and Supply of Alcohol Act 2012. If this harm is to be minimised (as 
required by s.4) then a significantly larger separation of the proposed 
business from the service station is necessary. The object referred to in 
s.4 of the Sale and Supply of Alcohol Act 2012 is different from that in 
s.4 of the Sale of Liquor Act 1989. Now the aim is the minimisation of 
alcohol-related harm; not merely its reduction. Minimisation means 
“reduced to the smallest amount, extent or degree” (New Shorter 
Oxford English Dictionary). 

The Authority went further regarding the object of the Act at para [34] and [35] and 
also stated that 

It is axiomatic that if a matter to which the Authority is required to have 
regard is not mentioned, then, when considering that matter the 
Authority is unlikely to find favourably in respect of it. 

Object of the Act and suitability 
In the decision Tony’s Liquor Upper Hutt Ltd [2014] NZARLA 253428-2014, the 
Authority traversed the criteria in an application for a new off-licence from paragraph 
[11]. 

In the decision of The Mix [2013] NZARLA 1107, the Authority heard an application 
for a new on-licence. Although this was heard under the Sale of Liquor Act 1989, the 
first two criteria (object and suitability) are similar in the Sale and Supply of Alcohol 
Act 2012. 

Similarly, in the Authority’s decision of Nishchay’s Liquor Centre [2013] 837, the 
Authority outlined the criteria and cited cases to speak to the issues, paragraph [46] 
onwards. At paragraph [50] the Authority summed up the report of the Medical 
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Officer of Health’s assessment of the important relationship that exists between 
suitability and location. At paragraph [60] this was further commented on. This 
relationship is even more important under the new licensing regime.  

The first application to be heard by the Authority in relation to s.105 criteria was the 
Cotton Club [2013] NZARLA 1192. At paragraph [59] onwards the Authority outlined 
its views. 

The Authority in the decision of Liquor 2 Go’ [2013] NZARLA 920, heard an 
application under the Sale of Liquor Act 1989, but as the applicant wished the 
application to be considered under the criteria set out in s. 105 of the Sale and 
Supply of Alcohol Act 2012 these new criteria were taken into account at paragraph 
[28]. The Authority pointed out that the applicant must address the criteria in their 
application and evidence. If it fails to do so then the Authority is unable to grant the 
application - see paragraph [32]. 

Objections to new off-licence (licence granted but specific conditions 
regarding staffing attached to licence - no objections from agencies) 
In the decision of Pangotra Holdings (Palmerston North) Limited NZARLA 228/2014 
“Sai Wholesale Liquor”, the Authority granted an off-licence with specific conditions 
relating to the number of staff to be on duty at specific times. There was one objector 
and the agencies did not object to the application. 

Objectors  
In Liquor World PH 1189/2009 at paragraph [23], the Authority set out a number of 
principles and guidelines in relation to objections. The criteria relate to the Sale of 
Liquor Act 1989 but most are similar, if not the same, as the Sale and Supply of 
Alcohol Act 2012. 

The decision of the Authority in Kim and Chang, (Liquor Mate) NZLLA PH 1470/2009 
at paragraph [12] gives a view on objectors who fail to turn up. 

Off-licences - matters to consider and making sure they are written into 
the decision. 
Onus on applicant to prove its case. Specific examples of issues not just general 
statements are important. DLC can only make a decision on the evidence placed 
before it. 

In the decision of Akos Acquisitions Partnership [2015] NZARLA 320-321, the 
Authority agreed with a DLC decision to grant an off-licence against substantial 
opposition from MOH, Police and the community. The DLC had asked the objectors 
for specific examples and supporting evidence where general statements were 
made. ARLA stated that this was quite proper as the DLC was a Commission of 
Inquiry. The DLC expressed some frustration with a lack of specific examples. ARLA 
also confirmed that the DLC had correctly placed the onus on the applicant to prove 
its case. Appeals were dismissed and the DLC decision confirmed.  
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Off-licences – complementary style 
The Authority ruled in the decision of Gem Office Supplies Limited [2014] NZARLA 
PH 704 that the test for whether a licence can be granted, or renewed, is not 
convenience or service, it is the kind of goods that is relevant. (Para [13] and [14]) 
The application for renewal was refused. 

Petrol stations (s.36) 
The decision of the Authority on appeal to refuse the renewal of an off licence which 
had been granted by a DLC outlines the requisite criteria that should be applied in 
any decision making process when considering applications under this section. 
Abbott v Parmar and Asiata Limited [2016] NZARLA 137. 

Proliferation of off-licences and sensitive premises 
The Authority included a number of decisions relating to the proliferation argument 
and evaluating the evidence in this regard as well as mentioning the issue of 
sensitive premises within the locality of a proposed new off-licence. The appeal 
decision of Pangotra Holdings (Palmerston North) Limited v Sargent [2016] NZARLA 
73 includes these issues starting at para [21]. 

Remote location off-licences 
In the decision of an appeal against a DLC decision to grant an off licence under 
s.34 of the Act ‘Waipu Cove General Store’ Le Radiance Limited [2015] NZARLA PH 
283, the Authority confirmed the DLC decision and dismissed the appeal. Comments 
were made regarding the statuary requirements as set out in ss. 32 to 36 of the Act 
and regulations 6 and 12 of the Act. The Authority also agreed that the condition 
placed on the licence by the DLC that the licence was restricted to the sale of beer 
and wine only was appropriate.  

Single area conditions 
There have been a number of recent decisions regarding the interpretation of the 
SAC (Single Area Condition) as outlined in ss. 112 to 115 of the Act. The main case 
associated with the SAC interpretation is J C Vaudrey Limited and Bond Markets 
Limited v Christchurch District Licensing Inspector and Ors [2015] NZARLA PH 64-
65. The Vaudrey decision was appealed to the High Court and the appeal upheld. 
The High Court decision has been appealed to the Court of Appeal and is set down 
for October 2016.  

One-way doors 
The Authority was asked to rule in a number of on and off-licence renewals in the 
city of Whangārei. The council policy was to have all premises who operated until 3 
am have a condition of their licence a one-way door at 1 am. 

This was supported by the policy and evidence of late night issues in the town 
centre. 
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These decisions are detailed in Killer Prawn Limited and other [2014] NZARLA PH 
176, 177, 178, 179 and 180. 

In the decision of the Authority Bacio Bar Limited and Rei Whangarei Limited [2014] 
NZARLA PH 741 and 742, the following comments were made at para [8] 

[8] The status of the Council’s Alcohol Policy was discussed in Killer 
Prawn Limited and others [2014] NZARLA PH 176, 177, 178, 179 and 
180. In Killer Prawn Limited the Authority referred to H L and W J 
Walker v New Zealand Police 31 May 2001, High Court, AP 87/10 and, 
in particular, My Noodle Limited v Queenstown Lakes District Council 
CA 340/2009; [2009] NZCA 564. In the latter decision, the Court of 
Appeal confirmed that a report by a reporting agency could rely on a 
Local Authority’s alcohol policy as the sole reason for the opposition to 
a renewal of a licence.  

Further, the Authority is entitled to alter the condition to a licence by 
reference to the Council’s policy, notwithstanding the absence of any 
specific problems associated with the operation of the premises. Finally, 
the Court of Appeal recognised that by applying a Council’s policy, the 
Authority would not be abdicating or restricting its statutory decision-
making role and discretion. Accordingly, it follows that where there is an 
alcohol policy of a Territorial Authority in existence, and where it has 
been formulated after appropriate local consultation, the Authority 
should be wary about granting applications that fail to conform with that 
policy. Nevertheless, the Authority must still ensure that injustice is not 
caused in the way a policy may be implemented.  

Finally, My Noodle confirmed that when preparing an alcohol policy a 
Territorial Authority does not need to be sure that a particular aspect of 
it will reduce alcohol abuse or minimise alcohol-related harm. A 
precautionary approach can be used to see if the proposed provision 
will achieve the statutory object.  

This may be superseded by the formulation of ‘Local Alcohol Policies’ if councils 
adopt them but, if not, then it could be argued that a local policy already in existence 
still has standing. 

In all the proceedings regarding premises in the Whangārei area the following was 
placed at the bottom of the decisions to allow for some consistency of application 
regarding the institution of a one-way door condition. 

…the one-way door provision will not take effect until six weeks after 
the District Licensing Committee has advised in writing that all 
outstanding renewal applications in respect of CBD on-licensed 
premises presently filed have been resolved with similar one-way door 
conditions. 
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Patron migration and behaviour outside the premises 
In its decision of SNAFU Bar and Restaurant [2012] NZLLA 1354, the Authority 
mentioned its view on patron migration and the behaviour of patrons outside the 
premises. 

Placing conditions on licence at renewal 
Without consultation – Appealed - Condition changed. Contrary to Commission of 
Inquiry Act 1908 and unfair. 

Precautionary change to hours allowed - noise issues 
An appeal of a DLC decision to the Authority, Moby’s Bar Limited [2014] NZARLA 
PH 871, was upheld in regards to the reduction of hours as there was clear evidence 
before the DLC and as it was a precautionary principle as sanctioned by the Court of 
Appeal in My Noodle Limited v Queenstown Lakes District Council, [2010] NZAR 
152, paragraph [74]. The Authority went on to speak to the submission that the 
conditions would unfairly financially penalise the appellant. At para [14] it said: 

[14] Whilst the proposed conditions will have a detrimental effect on the 
appellant’s commercial enterprise, in terms of Meads Brothers Limited v 
Rotorua District Licensing Agency, [2002] NZAR 308 the proposed 
conditions are not so unreasonable as to warrant amendment. Indeed, 
as the Court of Appeal stated in Meads Brothers Limited the policy of 
the Act is that licensing decisions are not made for the purpose of giving 
licensees economic protection. This remains the case under the new 
Sale and Supply of Alcohol Act 2012.  

The appeal in regards to the application of a ‘one-way door’ condition was changed 
and stated that the imposition of the condition was contrary to the provisions of the 
Commission of Inquiry Act 1908. It stated at [16] and [17]: 

[16] The condition imposing the one-way door restriction was made 
contrary to the provisions of s.4A(2) of the Commissions of Inquiry Act 
1908. s.4A(2) states: 

“Any person who satisfies the Commission that any evidence given 
before it may adversely affect its interests shall be given an opportunity 
during the enquiry to be heard in respect of the matter to which the 
evidence relates.”  

[17] Section 201(1) of the Sale and Supply of Alcohol Act 2012 states a 
DLC must be treated as being a Commission of Inquiry under the 
Commissions of Inquiry Act 1908. Accordingly that Act applies, subject 
to any contrary provisions in the Sale and Supply of Alcohol Act 2012 – 
see s.201(2) of the Act.  

Also see the decision of the Authority regarding an appeal of a DLC decision where 
the DLC had placed a condition on the renewal of an off-license designating the 
premises as supervised where it had been undesignated. 
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The condition was the only appeal point. The Authority again reiterated its position 
where applicants are not given the opportunity to comment on conditions imposed by 
DLCs, especially when the decision is made on the papers. 

In the appeal Portage Licensing Trust [2014] NZARLA PH 872, the Authority stated:  

[18] In terms of s.4A(1) and (2) of the Commissions of Inquiry Act 1908 
the appellant was entitled not only to be heard, but also to be heard in 
respect of the imposition of a possible condition that might adversely 
affect its interest. Thus, the effect of s.4A(1) and (2) of the Commissions 
of Inquiry Act 1908 is that where there is no Council alcohol policy in 
existence providing for an alternative disputes resolution mechanism 
and a DLC wishes to impose a condition which might adversely affect 
the interest of any party, then a public hearing should be held.  

[19] It follows that the DLC’s decision imposing the disputed condition 
was reached in breach of the rules of natural justice and the appeal 
should be allowed.  

Prejudicial effect on other licences 
The High Court in an appeal in the case of Police v Casino Bar (no 9) Ltd [2013] 
NZHC 44 canvassed the criteria of prejudicial effect in a decision relating to a new 
on-licence. At paragraph [57] it outlined its reasoning. 

Prohibition orders - (s.203) 
The Authority from time to time, usually on application by a party to a hearing, issues 
an order prohibiting the publication of certain facts or details of a hearing. These 
maybe financial details or other commercially sensitive matters or some private 
details of an individual. An example of this is the decision of a rehearing in Spotless 
Facility Services (NZ) Limited [2015] NZARLA 195-196. Paras [8] and [9]. 

Procedural matters 
The Authority stated that any procedural matters, such as an application being 
brought under the wrong section, should be signalled well in advance of any hearing 
so justice can be done to all parties. In Erceg v Geeta Holgings Limited [2015] 
NZARLA 386, leave to withdraw application ‘without prejudice’ was granted. 

Public notification - waivers 
The decision of Big Barrel, I S Dhillon and Sons Ltd, at paragraph [5] onwards, sets 
out the Authority’s view on public notification. 

There has been commentary regarding the inability of the Authority to grant a waiver 
to late objectors. This was discussed by the Authority in O’Hagan’s Irish Pub [2013] 
NZARLA 70. The Authority was inclined to grant a s.111 waiver in the face of 
submissions to the contrary. 
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Rehearing - examples 
The Authority reheard the matter of the suspension of a manager’s certificate as the 
suspension period coincided with the suspension of another manager at the 
premises. (Linda Kay Stevens v Christopher John Baddeley [2015] NZARLA 197) 

The Authority reheard a matter after it was brought to its attention that an off-licence 
application for a food market was granted and a supervised designation placed on a 
licence. The applicant sought to have this removed and no designation placed on the 
licence. The matter was reheard and the designation removed. (Sellmex Group 
Limited [2015] NZARLA 585) 

Relevant local alcohol policy 
As yet there are no decisions that directly relate to local alcohol polices but the Court 
of Appeal decision of My Noodle Limited is relevant as it discusses territorial 
authority alcohol policies. 

Renewal of licence for shortened period after CPO sales (holding places 
on licence) and noise issues 
In the decision of Shark & Taties Limited-The Railway Hote l- NZARLA 484-
486/2014, the Authority renewed the licence for a shortened period after issues with 
noise as well as a ‘Controlled Purchase Operation’ failure. 

The renewal came with a number of undertakings regarding live music and the 
removal of outside speakers. One undertaking was to obtain the prior written 
approval of one of the neighbours before live music is played in the beer garden. 

Renewal of licence after suspension and major issues - plan submitted 
by counsel for applicant 
In a decision which cover both the suspension of an on-licence and the renewal of 
the licence the Authority, after making a suspension order turned its mind to the 
renewal and only after a plan was submitted by Counsel for the applicant was the 
licence renewed, albeit for a shortened period. Judd v A Highlander Enterprises 
Limited [2015] NZARLA 331 

Reporting agencies to reflect communities concerns 
The High Court decision of Otara-Papatoetoe Local Board and Joban Enterprises 
Limited (HC Auckland CIV 2011-404-007930) is often quoted regarding the 
‘evaluative approach’ but it also gives a very good steer to the agencies as to what 
the High Court saw as part of their reporting responsibilities. (See paragraph [32], 
[33] and [34]) 

Reporting on applications-responsibilities of agencies 
In a number of recent decisions the Authority has reiterated its stance, whilst 
providing guidance to DLC’s, regarding the timeframe for reporting on applications. 
In Mavra Limited [2015] NZARLA PH 84 at para [15], the Authority made it quite 
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clear that after reporting with no opposition an agency cannot, after the 15 reporting 
period, change its stance. 

The Authority reiterated those comments in New World Kapiti [2015] NZARLA PH 
194. This appeal was against the granting of an off licence where the appellant 
disagreed with the single area condition. The Police appealed the decision to grant 
the licence but had not opposed the application in the first instance. They changed 
their minds after the reporting period had expired. The Authority was critical of 
agencies doing this and postured whether this was indeed an abuse of power.   

From paragraph [9] onwards the Authority sets out its guide regarding this matter. 

Sacrosanct days - trading on 
The Authority gave some guidelines relating to its views on trading on sacrosanct 
days in its decision Sargent v B & M Entertainment Limited [2015] NZARLA 618. 

Special licences 
There have been a number of decisions of the Authority relating to the granting of 
special licences. The decision of the Authority in Reynolds (The Gables) [2004] 
NZLLA PH 246/2004 canvases a number of issues and cites a number of authorities 
on the matter of special licences. 

The main thrust of the decision was that a special event could not be the watching a 
televised event. 

There have been a number of more recent decisions where it has been held that 
watching a televised event can be the subject of a special licence but there are some 
criteria to be observed first. 

Other recent decisions relating to special licences include Absolute Caterers Ltd - 
cans at events and Mission Estate-Conditions. They are appeals to the Authority, as 
special licences are granted or refused by DLCs (DLAs) and, therefore, the Authority 
only hears appeals. 

Standard of proof/burden of proof 
In a decision by the Authority for the renewal of an on-licence and also an 
enforcement application, Muir v Retro Bar and Amigos Mexican Restaurant [2012] 
NZLLA 1375, the Authority outlined their view of the burden and standard of proof 
required for the differing applications. (See paragraph [24] onwards) 

The High Court in its appeal decision, General Distributors Limited v De'Ath [2014] 
NZHC 3378, reiterated that the standard of proof for any application for suspension 
of a licence or managers certificate must be high (See para [44]). 
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Suitability  

Where premises ‘high risk’ 
In Linwood Food Bar Limited NZARLA PH 511-512/2014 (Richey Bar), the applicant 
company sought to renew its licence and also vary the conditions of its licence to 
allow it to extend the hours of trade from 2 am close to 3 am close. 

The variation was part of a previous hearing, para [1]. 

Suitability was the main issue and numerous cases were cited regarding this, Page, 
Casino Bar no.3 Ltd, Nishchay Enterprises, Hayford, Bartlett, Sheard, Papanui Car 
park Ltd, My Noodle and Paihia Saltwater. 

The Authority refused to renew or vary the licence. The premises was given six 
weeks to clear its stock and deal with employment issues. 

The applicant appealed to the High Court and the appeal was dismissed. 

Where applicant already a licensee  
In Marva Limited [2015] NZARLA PH 84 at para [18], the Authority stated that a 
previous dishonesty conviction that was de minimus must be compared to his history 
in operating licences. The test as described in Re Sheard [1996] 1NZLR 751 at 758 
was passed. The decision was reversed. 

Suspensions 
The Authority had cause to alter the dates of suspension in the matter of Double B 
Hospitality Ltd NZARLA 424/2014 and so re-heard the matter ‘on the papers’ to alter 
the dates.  

Suspension periods - SSAA 
In a recent decision of the Authority, Hong Shen and Yening Wang (Highway Liquor) 
[2015] NZARLA PH 284-285, there was a clear indication from the Authority that it 
will take a ‘more vigorous approach’ where breaches of the Act are proved citing s.4 
and s. 288 of the Act its mandate.  

The Authority also outlined suspension guidelines in the decision General 
Distributors Limited [2016] NZARLA 76 (42 day suspension imposed on this 
occasion) and in Countdown Blenheim [2016] NZARLA PH 76-77 (full commentary). 

Suspensions and infringement notices - double jeopardy and cumulative 
suspension 

The Authority in its decision of Hamblett v Party world Entertainment Limited [2016] 
NZARLA 174, stated that since an infringement notice had been issued for an 
offence (minors in a restricted or supervised area) that to suspend for the same 
offence would be double jeopardy. It also went on to suspend the licence for other 
breaches including two of s.249 (intoxication). Due to these offences it was alleged 
that the licensee was not a suitable person to hold a licence. The result was 
suspensions for the offences which were a cumulative seven days in total. 
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Systems, staff and training 
There are very few decisions that directly speak to the expectations of the Authority 
in regard to systems, staff and training. In one decision though, the Authority made it 
clear that there was an expectation on the applicant to outline their systems, staff 
and training. (See Cotton Club decision at paragraph [79]) 

Temporary authorities 
In the decision KNJ’S Hotel Ruawei Ltd NZARLA PH 914/2014, where a DLC 
decision to grant a temporary authority (TA) was appealed, the Authority stated that 
there were 2 criteria that needed to be assessed when an application for a TA was 
heard. Police opposed on the grounds of suitability and the Authority stated at para 
[6] that it was not relevant unless serious. 

The role of the reporting agencies 
The Authority outlined its expectations of the agencies in Foodcorp Distribution 
Limited (The Liquor Shop) NZARLA PH 511/2013 at paragraph [22]. 

Tougher line by agencies 
In the decision Surreal Bar Limited [2014] NZARLA 766 at para [14], the Authority 
stated: 

With that statutory object governing the way in which the provisions of the 
statute are to be policed, any unfairness perceived by the licensee is vastly 
outweighed by the need to comply with the Act’s object. The object is much 
stricter than that in the Sale of Liquor Act 1989. As a result the enforcement 
agencies are enjoined to take a hard line on potential alcohol-related harm. 
Licensees, now must institute whatever measures are needed so that they 
can comply with the new statutory regime. 

Variation of licence conditions after issues 
A condition that the premises will not be covered by the on-licence for particular 
events and the need to apply for a special licence for particular events along with an 
Alcohol Management Plan for the event. 

In the Authority’s decision Spotless Facility Services (NZ) Limited (Westpac Stadium) 
NZARLA 469-470/2014, the application was originally an enforcement order.   

The application for variation and suspension of a manager’s certificate stemmed 
from the rugby sevens tournament held at Westpac Stadium in 2014. At para [6] the 
decision reads: 

[6] Suspension of the manager’s certificate is accepted by the second 
respondent. Accordingly, we make the following orders by consent:  

(a) On-licence number 049/ON9/2013, issued to Spotless Facility Services 
(NZ) Limited, is varied to provide for the following conditions:  
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(b) Liquor may be sold only on the following days and during the following 
hours:  

On such days and during such hours as the premises are being operated as a 
sports and entertainment venue but not other than on the following days and 
hours:  

Monday to Sunday 8.00 am to 3.00 am the following day; EXCEPT THAT no 
liquor may be sold, supplied or consumed pursuant to this licence on the 
day(s) whilst the International Rugby Board Sevens World Series (Wellington 
Sevens) are being held.  

Waiver for late objections – off-licence  
In the decision of Wino NZ Limited- Liquorland Awapuni NZARLA 227/2014, the 
Authority granted a waiver for an objection that was six days late. The Authority 
stated that there was no objection to the granting of the waiver and that the lateness 
was not wilful. Therefore, under s.111 of the Sale of Liquor Act 1989 granted the 
waiver. This is still relevant under the Sale and Supply of Alcohol Act 2012.  


